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[4310-84-M] 
Title 43—Public Lands: Interior 


CHAPTER lI—BUREAU OF LAND 
MANAGEMENT, DEPARTMENT OF 
THE INTERIOR 


PART 2650—ALASKA NATIVE 
SELECTIONS 


Reservation of Public Easements 


AGENCY: Bureau of Land Manage- 
ment. 


ACTION: Final rulemaking. 


SUMMARY: This rulemaking imple- 
ments section 17(b) of the Alaska 
Native Claims Settlement Act of 1971 
and the court decision in Calista, et al. 
v. Andrus, et al., 435 F. Supp. 664 (D. 
Ak. 1977) by establishing the policy 
and procedures for the reservation of 
public easements. It provides the 
standards for the reservation by the 
Secretary of the Interior of a minimal, 
non-duplicative system of easements 
to provide access to public lands across 
lands conveyed to Alaska natives 
under the Alaska Native Claims -Settle- 
ment Act. 


DATE: November 27, 1978. 


ADDRESS: Director (210), Bureau of 
Land Management, 1800 C Street, 
N.W., Washington, D.C. 20240. 


FOR FURTHER INFORMATION 
CONTACT: 


Don Argetsinger, Office of the As- 
sistant Secretary, Land and Water 
Resources, Department of the Inte- 
rior, Room 6629, 18th and C Streets, 
N.W., Washington, D.C. 20240. Tele- 
phone 202-343-4931. 


Beaumont McClure, Bureau of Land 
Management, Department of the In- 
terior, Room 3040, 18th and C 
Streets, N.W., Washington, D.C. 
20240. Telephone: 202-343-3078. 


Robert Arndorfer, Bureau of Land 
Management, Department of the In- 
terior, 555 Cordova Street, Anchor- 
age, Alaska 99501. Telephone: 907- 
277-1561. 


SUPPLEMENTARY INFORMATION: 
On May 25, 1978, proposed rulemaking 
was published in the FEDERAL REGISTER 
(Vol. 43, p. 22620). Comments were in- 
vited for 30 days ending June 26, 1978. 
Written responses were received from 
the State of Alaska, the Joint Federal 
State Land Use Planning Commission, 
various Federal agencies and bureaus, 
Native Corporations, and individuals. 
These responses have been reviewed 
and analyzed, and the following sum- 
marizes the comments and suggestions 
received, and the action taken on 
them. 


RULES AND REGULATIONS 


Various comments were received on 
the supplemental information section 
of the proposed regulations. It was 
suggested that these regulations pro- 
vide for a review process of lands al- 
ready conveyed in order to conform 
easements which were previously re- 
served to the policy which is enumer- 
ated in these regulations. For the pre- 
sent, these regulations are directed 
primarily to the future reservation of 
easements and are not directly con- 
cerned with reaching the question of 
conformity of past conveyances. In 
many cases, easement agreements 
exist which address this issue and 
must be adhered to. In other cases, the 
Director of the Bureau of Land Man- 
agement may be able to resolve the 
conformity problem without employ- 
ing a regulatory process. It should be 
stressed that the first priority of these 
regulations is the proper. reservation 
of public easements, and if conformity 
later becomes a problem, new regula- 
tions shall be issued. Also, as noted in 
one response, these regulations do not 
address the Alaska Native Claims 
Appeal Board’s jurisdiction in ease- 
ment disputes. This concern, as well as 
others which pertain to the Board’s 
operations, will be addressed in 
amendatory regulations which are 
presently being prepared. 

Concern was expressed that the ex- 

amples of uses which were otherwise 
permitted by law and therefore not to 
be restricted (i.e., “fishing from a beat 
in the water or fishing while standing 
on the bed of a waterway which is in 
Federal, State, or municipal owner- 
ship’) were confusing and could lead 
to abuse. Since these examples were 
directed at easement management and 
were intended to assist the public’s 
awareness of easement uses or non- 
uses, they should be disregarded until 
easement uses are more properly ad- 
dressed and explained in future regu- 
lations. 
’ The statement of the policy objec- 
tives to maximize the Alaska Natives’ 
participation in decisions affecting 
their rights and property was intended 
to reflect the mandate of section 2(b) 
of the Alaska Native Claims Settle- 
ment Act of 1971 (ANCSA) and to 
apply not only to these regulations, 
but to any other regulations which 
affect their rights and property. 


DEFINITIONS 


Numerous comments were received 
on the proposed definitions, including 
one comment which recommended 
that the term “isolated tracts’? could 
be problematic and should be defined 
and added to the list. The final regula- 
tions reflect that concern. 

Major waterway: The definition of 
major waterway elicited many com- 
ments which ranged from “unworka- 
ble’ and “confusing,” to ‘“‘a reasonable 


interpretation” of the Act. The major- 
ity of the comments, however, clearly 
indicated that application of the 
multi-faceted test of the proposed 
definition would result in more prob- 
lems than it would resolve. One group 
of commentators suggested 
“major waterways should be synony- 
mous with “navigable waterways.” 
The Department has never accepted 
this interpretation, and in light of the 
holding in Calista, et al. v. Andrus, et 
al., 435 F. Supp. 664, 678 (D.Ak.1977) 
that “it would be unduly restrictive 
construction to equate the term water- 
ways to navigable waterways,” a major 
waterway does not have to be a navi- 
gable waterway. The final regulations 
consequently reflect a _ definition 
which is a straightforward, one-factor 
test and which uses the concept of 
access to publicly owned lands or be- 
tween communities as the primary 
standard for determining which water- 
ways are, in face, ‘“‘major.” 

Present existing use: Comments on 
this definition were directed at the use 
of December 18, 1976, instead of De- 
cember 18, 1971, as the cut-off date for 
establishing use. This concern had 
been previously voiced to the Depart- 
ment and, in fact, was considered by 
the court in Calista. The court con- 
cluded that the use of December 18, 
1976, was entirely consistent with the 
purpose of section 17(b), a holding 
which the Department accepts and 
sees no reason to change. However, in 
determining present existing use, this 
definition is intended to reflect recent 
use and not past, historical use which 
may have long been abandoned. As 
such, the definition has been changed 
to reflect this intent. 

Public easement: This definition re- 
ceived comments which indicated a 
degree of confusion and inconsistency 
with other sections of the regulations. 
It has been rewritten to eliminate 
these problems. 

Publicly owned lands: Comments on 
this definition were concerned with 
the inclusion of the term “interests 
therein” which could be used to re- 
serve an otherwise impermissible ease- 
ment it provided access to a legitimate 
access easement. One of the basis prin- 
ciples of these regulations is to provide 
a minimal, non-duplicative system of 
public easements. As such, multiple 
easements are suspect. However, we do 
not believe that the basic policy will 
be abused and that there may be valid 
situations where access from one 
public easement to another may be 
necessary to provide an _ effective 
system of easements. To eliminate, as 
recommended, this possibility would 
frustrate effective land planning and 
management. 

State Director: This definition has 
been changed to reflect current dele- 
gation procedures within the Bureau 
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of Land Management. As such, all ref- 
erences to “State Director’ through- 
out the final regulations are changed 
to “Director.” 

Isolated tract: This definition has 
been added in order to clarify those 
areas of publicly owned lands to which 
public easements may be reserved 
without any showing of present exist- 
ing use. This definition is not intended 
to preclude the reservation of public 
easements to an isolated tract of Fed- 
erally owned land even though there 
may also be justification to reserve 
easements. to an adjacent isolated 
tract of State or municipal lands. 


PUBLIC EASEMENTS 


(a) General requirements. Subsection 
(1) has been modified to reflect the 
changes in the definition of a public 
easement. The concept of reserving 
only those easements which are “rea-~- 
sonably necessary” has been retained 
to reflect the statutory language of 
section 17(b)(1). In response to one 
comment which called for assessments 
in subsection (2) to be in writing, such 
a provision was intended and is now 
provided. These assessments are part 
of the official easement file and are_ 
available for public inspection. The 
concerned Native Village now has and 
will continue to have an opportunity 
to review this file before the final deci- 
sions are made. Also, the “must” in 
subsection (2) is changed to “shall” to 
reflect the mandatory nature of this 
provision. 

Numerous commentators noted the 

apparent absence of a comma in sub- 
section (3) between “obligations” and 
“if.” This omission was the result of a 
typographical error and has been cor- 
rected in the final regulations. Since 
the intent of this subsection is to limit 
the reservation of public easements to 
three basic situations, each of which is 
necessary to guarantee proper imple- 
mentation of section 17(b), and “only” 
is added between “use’”’ and “if.’’ The 
following sentence on _ alternative 
routes has been rewritten to cover all 
potential easements and not just those 
which are justified by present existing 
use. 
In subsection (4) ‘“‘uses’”’ replaces ‘‘lo- 
cation” since it is uses which are 
standard. ‘“‘Specific.conditions” in this 
subsection has been changed to ‘‘spe- 
cial circumstances” and is not defined 
because of the wide variety of occur- 
rences which could reasonably justify 
a variation. 

Comments on subsection (5) indicate 
that this provision is teo rigid and 
needs more flexibility. The final regu- 
lations have been changed to elimi- 
nate this criticism. In subsection (6), 
one commenter suggested that the De- 
partment clarify the legal status of 
rights-of-way and other interests 
which have been created pursuant to 
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44 LD 513. The Department’s position 
is that interests which have been cre- 
ated pursuant to this authority are 
prior reservations of the land. Another 
commentator on this subsection sug- 
gested that the “Unless otherwise jus- 
tified” clause be changed to “Absent a 
showing of extreme hardship.” This 
suggestion was not adopted because it 
unduly restricts the possible use of 
some easements for valid, multiple 
uses. 

Subsection (8) has been eliminated 
and incorporated into the definition of 
major waterways. The remaining sub- 
sections have been renumbered ac- 
cordingly. Subsection (9) received sev- 
eral adverse comments, including a 
recommendation for removal. Since 
this process will occur in any case and 
is not directly germane to the reserva- 
tion of public easements, this subsec- 
tion has been deleted from the final 
regulations. 

Numerous comments were received 
on subsections (10)-(14). The proce- 
dures which were set forth in these 
subsections addressed the consultation 
process through which proposed ease- 
ments traveled before being reserved 
in a decision to issue conveyance 
(DIC). These basic procedures were in- 
stituted by the Bureau of Land Man- 
agement (BLM) by intérna! directives 
and have been followed with some 
modifications and additions since 1975. 
The process provides the opportunity 
for input and feedback to all interest- 
ed parties, including the appropriate 
Native Corporations, the State, and 
the LUPC. The final regulations re- 
flect a few changes which are intended 
to clarify the existing process. Statuto- 
ry and other responsibilities have been 
addressed and no other changes are 
contemplated at this time. Subsection 
(14) which gives the LUPC a final 10- 
day review pericd is not extended to 
other parties. The LUPC has a special 
statutory role as both consultant and 
advisor to the Department which is 
best utilized by means of this special 
review period. The 10-day review 
period is considered by the LUPC to 
be adequate and has not been 
changed. All other parties who are in- 
terested have an adequate opportunity 
to participate in the easement process 
and to have their views considered. If, 
in the final BLM decision, a party re- 
mains aggrieved and has the requisite 
interest, an appeal may be pursued 
before the Alaska Native Claims 
Appeal Board. 

Numerous comments were received 
on subsection (15). This provision es- 
tablishes termination dates for public 
easements which have not been used 
for the purposes for which they were 
originally reserved. Some commenta- 
tors requested a more definitive termi- 
nation process; others felt that the 
subsection needed more clarity. At the 
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present, an overall management pro- 
gram for public easements has not 
been fully articulated. Termination 
provisions fall more appropriately into 
this category. For the present, the De- 
partment intends to keep the provi- 
sion as is. This mandatory termination 
provision shall remain intact until an 
easement review process is established 
at which time new regulations may be 
needed. No public easements, however, 
shall be terminated without proper 
notice and opportunity to submit writ- 
ten comments or an opportunity for a 
hearing if a hearing is determined to 
be necessary by the Director or the 
Secretary, as appropriate. 

(b) Transportation easements. Two 
additions were made in the general 
provisions of subsection (1) to reflect 
certain comments. Easements for rail- 
roads which had previously been in- 
cluded in the miscellaneous provisions 
were moved to this subsection to con- 
solidate access-related easements. 
Other suggestions for changes to sub- 
section (1) pertained to the lack of 
specificity for some of the standards; 
for example, what constitutes a suffi- 
cient number of private holdings to 
constitute public use? In most in- 
stances, a judgment call is required for 
these determinations. What may be a 
sufficient mumber in one place may 
not: be a sufficient number in another. 
As such, the Director has to exercise 
his best judgment under the specific 
circumstances. The same reasoning ap- 
plies to those standards which permit 
a variance if there is sufficient justifi- 
cation for one. 

In those instances where there is a 
requirement for a construction plan, 
there must be a plan in existence at 
the time the easement is reserved. 
Construction must be planned to begin 
within 5 years of the date of convey- 
ance. This five year period has been 
established as a reasonable limitation 
on major projects which might affect 
Native lands. To permit, as suggested 
by some commentators, a ten or 
twenty year period would unreason- 
ably encumber Native lands. If con- 
struction has not started within this 
time period, the easement shall be ter- 
minated, or if designated in the con- 
veyance document, reduced to a trail 
easement. Since these easements are 
reserved to the United States, no per- 
formance bond, as suggested by one 
commentator, will be required. 

Subsection (1)(x) has been expanded 
in response to several comments which 
felt that the intent of the section 
needed additional language. The pur- 
pose of this provision is to limit public 
easements on the beds of waterways 
except where the bed is used as part of 
a transportation system. The new lan- 
guage emphasizes the extent of this 
exception which is intended to permit 
easements on portions of streambeds 
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which are essential to maintaining the 
integrfty and usefulness of a transpor- 
tation route. 

In subsection (b)(2) there was some 
concern over the differences between 
small and large all-terrain vehicles. As 
such, a gross vehicle weight limit of 
3,000 lbs. has been established as the 
dividing line between small and large 
all-terrain vehicles. The permissible 
widths for roads and trails are variable 
up to specified maximums. The Direc- 
tor, however, has the discretion to 
reduce the size of road and trail ease- 
ments to conform them to the width 
of the existing road or trail. For pro- 
* posed roads, the width has been 

changed to 100 feet. This width is nec- 
essary to accommodate construction 
which cannot be properly conducted 
within a 60 foot easement. If, after the 
road has been constructed, a lesser 
width is sufficient to accommodate the 
road, the Director shall reduce the size 
of the easement to that width. Ease- 
ments for future railroads shall be 100 
feet in width either side of the center 
line of the easement. 

(c) Site easements. This subsubsec- 
tion has been placed under Transpor- 
tation Easements since these sites are 
directly related to access purposes. 
Limited aircraft landing sites for bush 
strips have been added to the list of 
permissible uses for public easements 
to reflect comments from the LUPC 
which felt that there were a few in- 
stances where unimproved airports not 
_qualifying under section 14(c)(4) of the 
ANCSA were intended for public ac- 
cess. Log dump sites, however, have not 
been added because it is the Depart- 
ment’s position that these sites are not 
justified under section 17(b) of ANCSA. 
Site easements, like all other ease- 
ments, must meet the reasonable neces- 
sity test of section 17(b). Site 
easements have a l1-acre limitation, but 
can be larger or smaller depending 
upon the conditions under which the 
easement is reserved. Existing sites 
shall be used unless there is justifica- 
tion for reserving the easement in an- 
other location. 

(d) Miscellaneous easements. This 
subsection provides guidelines for 
those easements which are not pro- 
vided for above, but which are, never- 
theless, related to public benefit or 
access-related functions. Section 17(b) 
contemplates the reservation of ease- 
ments for utility purposes. Where 
these easements are not otherwise pro- 
tected as valid existing rights, a public 
easement may be reserved. Future 
easements for these purposes are also 
permissible under section 17(b) and 
may be reserved if there is an actual 
plan at the time of conveyance. Con- 
struction must commence within 5 
years of that date. Like public ease- 
ments for future roads, if construction 
has not commenced within 5 years, the 
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easement shall lapse. Subsection 
(d)(ii) has been deleted from the final 
regulations because it was redundant 
of other provisions in the final regula- 
tions which could provide for such 
easements. Space easements have been 
redesignated as ‘‘easements for air, 
light, or visibility purposes” because of 
the confusion which surrounded the 
terminology. Easements for these pur- 
poses are primarily intended to pro- 
tect government facilities, such as U.S. 
Coast Guard navigational aids, with- 
out requiring the administering entity 
to claim excessive amounts of lands to 
provide the _ requisite safeguards. 
These easements are essentially prohi- 
bitions of certain activities within 
specified distances of certain facilities, 
(e.g., prohibition of certain electronic 
transmissions or prohibitions against 
obstructing an arc of visibility for a 
light house). Although these ease- 
ments are primarily intended for gov- 
ernment protection, there may be 
other instances where this type of 
easement is desirable in lieu of reserv- 
ing additional lands (e.g., easements 
which prohibit the building of struc- 
tures in the flight path of a landing 
strip). It is, however, anticipated that 
the reservation of this type of ease- 
ment will be minimal. Easements 
which guarantee international treaty 
obligations are authorized by section 
17(b). The Department has not catalo- 
gued all the relevant treaties which 
may impact this section. However, the 
Fur Seal Treaty, the Migratory Bird 
Treaty, and the U.S.-Canadian Bound- 
ary Treaty are examples of treaties 
which may require easements in order 
to assure that the United States com- 
plies with their pertinent provisions. 

In subsection (d)(1), the word ‘‘per- 
mitted” has been changed to “permis- 
sible” to avoid any potential conclu- 
sion that a permitting system will be 
required for easement use. 

It is hereby determined that the 
publication of this rulemaking does 
not require a detailed statement pur- 
suant to section 102(2)(c) of the Na- 
tional Environmental Policy Act of 
1969, 42 U.S.C. 4322(2)(c), and that 
this document does not contain a sig- 
nificant regulatory proposal requiring 
preparation of a regulatory analysis 
under Executive Order 12044. 

These regulations are effective im- 
mediately in order to expedite convey- 
ances to the Alaska Natives. The issu- 
ance of patents to the Natives under 
ANSCA has been delayed, and it is in 
the public interest to carry out the 
purposes of ANSCA as rapidly as pos- 
sible. 

The principal authors of this pro- 
posed rulemaking are Don Argetsinger 
of the Office of the Assistant Secre- 
tary—Land and Water Resources, and 
John W. Burke of the Solicitor’s 
Office, assisted by other staff mem- 


bers of those two offices and personnel 
from the Bureau of Land Manage- 
ment. 

Under the authority of the Alaska 
Native Claims Settlement Act (43 
U.S.C. 1601, et seq.), part 2650, group 
2600, subchapter B, chapter IT, title 43 
of the Code of Federal Regulations is 
amended by revising sections 2650.0-5 
and 2650.4-7 as set forth below. 


CrEcIL D. ANDRUS, 
Secretary of the Interior. 


NOVEMBER 20, 1978. 


Subpart 2650—Alaska Native 
Selections—Generally 


* * * * 


§ 2650.0-5 Definitions. 


= * + * * 


(n) “LUPC” means the Joint Feder- 
al-State Land Use Planning Commis- 
sion for Alaska. ' 

(o) “Major waterway” means any 
river, stream, or lake which has sig- 
nificant use in its liquid state by wa- 
tercraft for access to publicly owned 
lands or between communities. Signifi- 
cant use means more than casual, spo- 
radic or incidental use by watercraft, 
including floatplanes, but does not in- 
clude use of the waterbody in its 
frozen state by snowmobiles, dogsleds 
or skiplanes. Designation of a river or 
stream as a major waterway may be 
limited to a specific segment of the 
particular waterbody. 

(p) “Present existing use’’ means use 
by either the general public which in- 
cludes both Natives and non-Natives 
alike or by a Federal, State, or munici- 
pal corporation entity on or before De- 
cember 18, 1976, or the date of selec- 
tion, whichever is later. Past use 
which has long been abandoned shall 
not be considered present existing use. 

(q) “Public easement’ means any 
easement reserved by authority of sec- 
tion 17(b) of the act and under the cri- 
teria set forth in these regulations. It 
includes easements for use by the gen- 
eral public and easements for use by a 
specific governmental agency. Public 
easements may be reserved for trans- 
portation, communication and utility 
purposes, for air, light or visibility 
purposes, or for guaranteeing interna- 
tional treaty obligations. 

(r) “Publicly owned lands’’ means all 
Federal, State, or municipal corpora- 
tion (including borough) lands or in- 
terests therein in Alaska, including 
public lands as defined herein, and 
submerged lands as defined by the 
Submerged Lands Act, 43 U.S.C. 1301, 
et seq. 

(s) “Director” means the Director, 
Bureau of Land Managment 

(t) “Isolated tract” means a tract of 
one or more contiguous parcels of pub- 
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licly owned lands completely sur- 
rounded by lands held in nonpublic 
ownership or so effectively separated 
from other publicly owned lands as to 
make its use impracticable without a 
public easement for access. 

(u) “State”. means the State of 
Alaska. 


* * * * 


§ 2650.4-7 Public easements. 


(a) General requirements. (1) Only 
public easements which are reasonably 
necessary to guarantee access to pub- 
licly owned lands or major waterways 
and the other public uses which are 
contained in these regulations, or to 
guarantee international treaty obliga- 
tions shall be reserved. 

(2) In identifying appropriate public 
easements assessment shall be made in 
writing of the use and purpose to be 
accommodated. 

(3) The primary standard for deter- 
mining which public easements are 
‘reasonably necessary for access shall 
be present existing use. However, a 
public easement may be_ reserved 
absent a demonstration of present ex- 
isting use only if- it is necessary to 
guarantee international treaty obliga- 


tions, if there is no reasonable alterna- - 


tive route or site available, or if the 
public easement is for access to an iso- 
lated tract or area of publicly owned 
land. When adverse impacts on Native 
culture, lifestyle, and _ subsistence 
needs are likely to occur because of 
the reservation of a public easement, 
alternative routes shall be assessed 
and reserved where reasonably availa- 
ble. The natural environment and 
other relevant factors shall also be 
considered. 

(4) All public easements which are 
reserved shall be specific as to use, lo- 
cation, and size. Standard sizes and 
uses which are delineated in this sub- 
section may be varied only when justi- 
fied by special circumstances. 


(5) Transportation, communication, 


and utility easements shall be com- 
bined where the combination of such 
easements is reasonable considering 
the primary purposes for which ease- 
ment is to be reserved. 

(6) Public easements’ may be re- 
served to provide access to present ex- 
isting Federal, State, or municipal cor- 
poration sites; these sites themselves 
shall not be reserved as public ease- 
ments. Unless otherwise justified, 
access to these sites shall be limited to 
government use. 

(7) Scenic easements or easements 
for recreation on lands conveyed pur- 
suant to the Act shall not be reserved. 
Nor shall public easements be reserved 
to hunt or fish from or on lands con- 
veyed pursuant to the Act. 

(8) The identification of needed 
easements and major waterways shall 
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include participation by appropriate 
Natives and Native corporations, 
LUPC, State, Federal agencies, and 
other members of the public. 

(9) After reviewing the identified 
easements needs, the Director shall 
tentatively ‘determine which  ease- 
ments shall be reserved. Tentative de- 
terminations of major waterways shall 
also be made by the Director and shall 
apply to rivers, streams, and lakes. All 
lakes over 640 acres in size shall be 
screened to determine if they qualify 
as major waterways. Those smaller 
than 640 acres may be considered on a 
case-by-case basis. The Director shall 
issue a notice of proposed easements 
which notifies all parties that partici- 
pated in the development of the ease- 
ment needs and information on major 
waterways as to the tentative ease- 
ment reservations and which directs 
that all comments be sent to the 
LUPC and the Director. 

(10) The State and the LUPC shall 
be afforded 90 days after notice by the 
Director to make recommendations 
with respect to the inclusion of public 
easements in any conveyance. If the 
Director does not receive a recommen- 
dation from the LUPC or the State 
within the time period herein called 
for, he may proceed with his determi- 
nations. 

(11) Prior to making a determination 
of public easements to be reserved, the 
Director shall review the recommenda- 
tions of the LUPC, appropriate Native 
corporation(s), other Federal agencies, 
the State, and the public. Considera- 
tion shall be given to recommenda- 
tions for public easement reservations 
which are timely submitted to the 
Bureau of Land Management and ac- 
companied by written justification. 

(12) The Director, after such review, 
shall prepare a decision to convey that 
includes all necessary easements and 
other appropriate terms and condi- 
tions relating to conveyance of the 
land. If the decision prepared by the 
Director is contrary to the LUPC’s rec- 
ommendations, he shall notify the 
LUPC of the variance(s) and shall 
afford the LUPC 10 days in which to 
document the reasons for its disagree- 
ment before making his final decision. 
The Director shall then issue a Deci- 
sion to Issue Conveyance (DIC). 

(13) The Director shall terminate a 
public easement if it is not used for 
the purpose for which it was reserved 
by the date specified in the convey- 
ance, if any, or by December 18, 2001, 
whichever occurs first, He may termi- 
nate an easement at any time if he 
finds that conditions are such that its 
retention is no longer needed for 
public use or governmental function. 
However, the Director shall not termi- 
nate an access easement to isolated 
tracts of publicly owned land solely be- 
cause of the absence of proof of public 
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use. Public easements which have 
been reserved to guarantee interna- 
tional treaty obligations shall not be 
terminated unless the Secretary deter- 
mines that the reasons for such ease- 
ments no longer justify the reserva- 
tion. No public easement shall be ter- 
minated without proper notice and an 
opportunity for submission of written 
comments -or for a hearing if a hearing 
is deemed to be necessary by either 
the Director or the Secretary. 

(b) Transportation easements. (1) 
Public easements for transportation 
purposes which are reasonably neces- 
sary to guarantee the public’s ability 
to reach publicly owned lands or 
major waterways may be _ reserved 
across lands conveyed to Native corpo- 
rations. Such purposes may also in- 
clude transportation to and from com- 
munities, airports, docks, marine 
coastline, groups of private holdings 
sufficient in number to constitute a 
public use, and government reserva- 
tions or installations. Public ease- 
ments may also be reserved for rail- 
roads. If public easements are to be re- 
served, they shall: 

(i) Be reserved across Native lands 
only if there is no reasonable alterna- 
tive route of transportation across 
publicly owned lands; 

(ii) Within the standard of reason- 
able necessity, be limited in number 
and not duplicative of one another 
(nonduplication does not preclude sep- 
arate easements for winter and 
summer trails, if otherwise justified); 

(iii) Be subject only to specific uses 
and sizes which shall be placed in the 
appropriate interim conveyance and 
patent documents; 

(iv) Follow existing routes of travel 
unless a variance is otherwise justified; 

(v) Be reserved for future roads, in- 
cluding railroads and roads for future 
logging operations, only if they -are 
site specific and actually planned for 
construction within 5 years of the date 
of conveyance; 

(vi) Be reserved in topographically 
suitable locations whenever the loca- 
tion is not otherwise determined by an 
existing route of travel or when there 
is no existing site; 

(vii) Be reserved along the marine 
coastline only to preserve a primary 
route of travel between coastal com- 
munities, publicly owned uplands, or 
coastal communities and _ publicly 
owned uplands; 

(viii) Be reserved from _ publicly 
owned uplands to the marine coastline 
only if significant present existing use 
has occurred on those publicly owned | 
lands below the line of mean high tide. 
However, for isolated tracts of publicly 
owned uplands, public easements may 
be reserved to provide transportation 
from the marine coastline if there is 
no other reasonable transportation 
route; 
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(ix) Be reserved along major water- 
ways only to provide short portages or 
transportation routes around obstruc- 
tions. However, this condition does not 
preclude the reservation of a trail or 
road easement which happens to run 
alongside a waterway; 

(x) Not be reserved on the beds of 
major waterways except where use of 
the bed is related to read or trail pur- 
poses, portaging, or changing the 
mode of travel between water and land 
(e.g., launching or landing a boat); a 
specific portion of the bed or shore of 
the waterway which is necessary to 
provide portage or transportation 
routes around obstructions, including 
those that are dangerous or impassible 
or seasonably dangerous or impassible, 
may be reserved. 

(xi) Not be reserved on the beds of 
nonmajor waterways except where use 
of the beds is related to road or trail 
purposes. However, this exception 
shall not be used to reserve a continu- 
ous linear easement on the streambed 
to facilitate access by boat. 

(xii) Not be reserved simply to re- 
flect patterns of Native use on Native 
lands; 

(xiii) Not be reserved for the pur- 
pose of protecting Native stockholders 
from their respective corporations; 

(xiv) Not be reserved on the basis of 
subsistence use of the lands of one vil- 
lage by residents of another village. 

(2) Transportation easements shall 
be limited to roads and sites which are 
related to access. The use of these 
easements shall be controlled by appli- 
cable Federal, State, or municipal cor- 
poration laws or regulations. The uses 
stated herein will be specified in the 
interim conveyance and patent docu- 
ments as permitted uses of the ease- 
ment. 

(i) The width of a trail easement 
shall be no more than 25 feet if the 
uses to be accommodated are for 
travel by foot, dogsleds, animals, snow- 
mobiles, two and three-wheel vehicles, 
and small all-terrain vehicles (less 
than 3,000 Ibs. G.V.W.); 

(ii) The width of a trail easement 
shall be no more than 50 feet if the 
uses to be accommodated are for 
travel by large all-terrain vehicles 
(more than 3,000 Ibs. G.V.W.), track 
vehicles and 4-wheel drive vehicles, in 
addition to the uses included under 
subdivision (i) of this subparagraph; 

(iii) The width of an existing road 
easement shall be no more than 60 
feet if the uses to be accommodated 
are for travel by automobiles or trucks 
in addition to the uses included under 
subdivisions (i) and (ii) of this subpar- 
agraph. However, if an existing road is 
wider than 60 feet, the specific public 
easement may encompass that wider 
width. For proposed roads, including 
U.S. Forest Service logging roads, the 
width of the public easement shall be 
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100 feet, unless otherwise justified. 
Prior to construction, trail uses which 
are included under subdivisions (i) and 
(ii) of this subparagraph may be per- 
mitted if otherwise justified and may 
continue if the road is not built. If 
after the road has been constructed a 
lesser width is sufficient to accommo- 
date the road, the Director shall 
reduce the size of the easement to 
that width. ~ 

(iv) The width of a proposed railroad 
easement shall be 100 feet on either 
side of the center line of any such rail- 
road. 

(3) Site Easements. Site easements 
which are related to transportation 
may be reserved for aircraft landing or 
vehicle parking (e.g., aircraft, boats, 
ATV’s, cars, trucks), temporary camp- 
ing, loading or unloading at a trail 
head, along an access route or water- 
way, or within a reasonable distance of 
a transportation route or waterway 
where there is a demonstrated need to 
provide for transportation to publicly 
owned lands or major waterways. 
Temporary camping, loading, or un- 
loading shalk be limited to 24 hours. 
Site easements shall not be reserved 
for recreational use such as fishing, 
unlimited camping, or other purposes 
not associated with use of the public 
easement for transportation. Site ease- 
ments shall not be reserved for future 
logging or similar operations (e.g., log 
dumps, campsites, storage or staging 
areas). Before site easements are re- 
served on transportation routes or on 
major waterways, a reasonable effort 
shall be made to locate parking, camp- 
ing, beaching, or aircraft landing sites 
on publicly owned lands; particularly, 
publicly owned lands in or around 
communities, or bordering the water- 
ways. If a site easement is to be re- 
served, it shall: 

(i) Be subject to the provisions of 
subsections (b)(1)(ii), (iii), (vi), Cxii), 
(xiii), and (xiv). 

(ii) Be no larger than one acre in size 
and located on existing sites unless a 
variance is in either instance, other- 
wise justified; 

(iii) Be reserved on the marine coast- 
line only at periodic points along the 
coast where they are determined to be 
reasonably necessary to facilitate 
transportation on coastal waters or 
transportation between coastal waters 
and publicly owned uplands; 

(iv) Be reserved only at periodic 
points on major waterways. Uses shall 
be limited to those activities which are 


related to travel on the waterway or to - 


travel between the waterway and pub- 
licly owned lands. Also, periodic site 
easements shall be those necessary to 
allow a reasonable pattern of travel on 
the waterway; 

(v) Be reserved for aircraft landing 
strips only if they have present signifi- 
cant use and are a necessary part of a 


transportation system for access to 
publicly owned lands and are not suit- 
able for reservation under section 
14(c)(4) of the act. Any such easement 
shall encompass only that area which 
is used for takeoffs and landings and 
any clear space around such site that 
is needed for parking or public safety. 

(c) Miscellaneous easements. The 
public easements referred to in this 
subsection which do not fall into the 
categories above may be reserved in 
order to continue certain uses of pub- 
licly cwned lands and major water- 
ways. These public easements shall be 
limited in number. The identification 
and size of these public easements 
may vary from place to place depend- 
ing upon particular circumstances. 
When not controlled by applicable law 
or regulation, size shall not exceed 
that which is reasonably necessary for 
the purposes of the identified ease- 
ment. Miscellaneous easements may 
be reserved for the following purposes: 

(1) Public easements which are for 
utility purposes (e.g., water, electric- 
ity, communications, oil, gas, and 
sewage) may be reserved and shall be 
based upon present existing use. 
Future easements for these purposes 
may also be reserved, but only if they 
are site specific and actually planned 
for construction within 5 years of the 
date of conveyance; 

(2) Easements for air light or visibil- 
ity purposes may be reserved if re- 
quired to insure public safety or to 
permit proper use of improvements de- 
veloped for public benefit or use; e.g., 
protection for aviation or navigation 
aids or communications sites; 

(3) Public é¢asements may be re- 
served to guarantee international 
treaty obligations or to implement any 
agreement entered into between the 
United States and the Native Corpora- 
tion receiving the conveyance. For ex- 
ample, the agreement of May 14, 1974, 
related to Naval Petroleum Reserve 
Number Four (redesignated June lI, 
1977, as the National Petroleum Re- 
serve-Alaska) between the United 
States Department of the Navy and 
the Arctic Slope Regional Corporation 
and four Native village corporations, 
shall be incorporated in- the appropri- 
ate conveyances and the easements © 
necessary to implement the agreement 
shall be reserved. 

(d) Conveyance provisions. (1)- 
Public easement provisions shall be 
placed in interim conveyances and pat- 
ents. 

(2) Permissible uses of a specific 
easement shall be listed in the appro- 
priate conveyance document. The con- 
veyance documents shall include a 
general provision which states that 
uses which are not specifically listed 
are prohibited. 

(3) The easements shall be identified 
on appropriate maps which shall be 
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part of the pertinent interim convey- 
ance and patent. 

(4) All public easement shall be re- 
served to the United States and sub- 
ject, as appropriate, to further Feder- 
al, State, or municipal corporation reg- 
ulation. 

(5) All conveyance documents shall 
contain a general provision which 
States that pursuant to section 
17(b)(2) of the Act, any valid existing 
right recognized by the Act shall con- 
tinue to have whatever right of access 
as is now provided for under existing 
law. 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, WASHINGTON, 
D.C. 20240 


SECRETARIAL ORDER 3028 


Subject. Revocation of Secretarial 
2982. 


Section 1. Revocation. 

(a) Secretarial Order 2982, dated February 
5, 1976, provides for the reservation of local 
easements pursuant to section 17(b) of the 


Order 


Alaska Native 
(ANCSA). 

(b) In an effort to speed the conveyance of 
lands to Alaska Natives, a thorough review 
of the Department’s ANCSA policies was 
initiated, including policies concerning ease- 
ment reservations. The Department’s new 
policy, as stated in a memorandum and deci- 
sion document dated March 3, 1978, calls for 
new procedures and guidelines for the reser- 
vation of public easements pursuant to sec- 
tion 17(b) of ANCSA. This new policy was 
incorporated and proposed as rulemaking in 
the FEDERAL REGISTER On May 25, 1978, (43 
FR 22620). 

As stated in the proposed rulemaking; Sec- 
retarial Order 2982 was to be revoked upon 
promulgation of final rulemaking. Final ru- 
lemaking was published in the FEDERAL REc- 

. 1978, and, accordingly, 
Secretarial Order 2982 is hereby revoked. 
Section 2. Effective Date. 
This order is effective immediately. 


Claims Settlement Act 


Dated: November 20, 1978. 


CEcIL D. ANDRUS, 
Secretary of the Interior. 


(FR Doc. 78-33185 Filed 11-24-78: 8:45 am! 
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